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"'

IN1RODUCfION

1. IntheNotice ofProposedRulema/dng("Notice'') inthis~1we proposedclarifications
and revisions to the rules for pre-1964 grandfathered short-spaced 14M radio broadcast stations to
streamlinethe current metbxiofproposingmodifieations toexistingfacilities.2 TheNotice also responded
to a "Joint Petition" for rule making filed February 1, 1991, by the films of Hatfield and Dawson; du
Treil, Lundin and Rackley, hJ:.; and Cohen, Dippell and Everist, P.C., ("Joint Petitioners''), proposing
similar changes. In the Notice, we proposed revisions to our broadcast regulations to re-examine 47
C.F.R § 73.213(a), \\hich currently sets forth how stations authorized prior to November 16, 1964, that
did not m:et the separation distm:es required by 47 C.F.R § 73.207, and have remained short-spaced
since that time, may modify ope1atmg facilities. The Notice proposed changing three specific aspects of
Section 73.213(a). The rules adopted in this Order permit the utmost in flexibility for this class of
grandfatbered 14M stations \\bile maintaining the teclmical integrity of the FM band by preventing
increased interference.

2. 'The proposals in the Notice generally received widespread support in the 29 conmpis and
22 reply COU1I1BJts received.3 The Joint Petitioners generally support the rule changes for each Proposal
and "applaud the Connnission's JXOP08al to consider interference areas rather than contour overlap." The
AssociationofFederal Communications ConsultingEngineers ("AFCCE") "strongly~ the concept
of replacing the awkward and difficult procedure in the JRSCDl Rule...." The National AssocU¢on of
Broadcasters ("NAB") was generally opposed to the Joint Petitioners' mi&fual request. Howeva', the
Notice~ in several aspects from what the Joint Petitioners' proposed. In response to the Notice,
NAB stated that the gIBlldfatbered short-spaced stations "deserve a loog-deJayed, but measured,
opportunity to modify and inqmve their own facilities," and that "...~ are rI:W dynamiCs in the radio
marketplace, brought about by the Connnission's newly-revised ownership rules. Under this revised
regulatory regime, group owners and indepeDJe:nt licensees have new reason to review their current
facilities status under FCC roles." The majority ofthe remaining CXI1dlM!:11lerS eitbe:r suppcxt or otherwise
address specific portions of the Notice.

SUMMARY OF NOllCE PROPOSALS

3. On May 23, 1996we initiated this~tbrougb the adoption oftbe Notice settingfmh
the proposed role changes, \\hich were intmded to eliminate unnecessary regulations and JrOVide
grandfatbered stations with increased flexibility to change transmitter location or modify their existing
facilities. Specifically, we proposed to:

(1) replace the current Section 73.213(a) restriction on exteating the 1 mVIm cootour with
straight-forward intelference showings blsed on the desired to umcsired signal strength ratio
(nD'U ratio") IMtIKXl for grandfathcred co-cbaI1Id and first-adjaea:t chama slDt-spaced staticD;

I See~SIKII't-8pacedFMStDtions in MMDocltet 96-120, 11 FCC Red 7245, 61 Fed. Reg. 33,474
(June 14, 1996).

21brougbout this mb, the tam "graudfidbered sIItioos" refers only to those PMstationsat 1OCIdioas authorizled
prier 10 NoYanb« 16, 1964, that did DOt meet the sepInItim distane:es required by the 1IIa'adopted Section 73.207
'and bave remained continuously short-spaced since that time.

3 Appendix B COIItaiIw a list ofOOidUltutI:Is and reply COII11IItut1:1S.
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(2) eliminate both the second- and third-adjacent chamel spacingrequilenau for grutfathered
sOOrt-~ stations; am,

(3) eliminate the need to olXain agreements by grandfathered stations poposing increased
facilities.

RFSOLUDON OF INDIVIDUAL PROPOSALS

ProposIIl1.

4. .RIp/lIce the CUIf'DfJ SedJon 73.213(a) restriction on extending the 1 mV/m contour with
illtetferenceshowings bt1s«Jon the~s/pIIlstrength 1'tItio ("D'lJ1'IIJJo'? 1IIt/hodf01'
grandfathered co-cIuInnel tmdjint-II4jacenJ channel short-spllced stIItions. The Notice proposed to
revise Section 73.213(a) to pennit~l and first-adjacent chamel grmxIfat:bered short-spaced stations
to change transmitter location or station facilities, btsed on a showing that meets the following three
criteria:. .

(l) there mmt: be no increase in either the total p-edieted interfe.tence area or the associated
poplIation;4

(2) there IJBISt be no iD:rease in interfetena: caused by the proposal to any individual
gr81¥lfatbel'ed short-spaced station; am,

(3) applicants nut dermnstrate that any new area jrCdicted to lose service as a result of
iDterferer¥:ehas adequateserviceremaining. Adequate service isdefinedas reception fromat least
five aural services.s

S. The areas of inb:rferCllCe are to be deterIniDed using the desired-to-undesired (DIU) signal
strength ratio analysis and the stmIard F(SO,SO) and F(SO,lO) JrOP8g8tim curves contained in Section
73.333 ofour roles. The Notice proposed that CXH:bamel interferem: \WUld be p.-ed:icted to exist at all
locations within the desired statim's c::owntge contour \\here the urxIesirecl (iDtafering) F(5O,10) field
stralgthexceeds avalue 20 dB belowthe desired (Jrotected) F(SO,SO) field strmgth, and that first-a4jacaJt
interference wouldbe predictedtoexist at all locationswithin the desired station's c::owntge axtour \\b::re
the ur¥Iesired (interfering) F(SO,lO) field strength exceeds a value 6 dB below the desired (Jrotected)
F(SO,SO) field strength. The Notice also sought COIDl'DI:Dt m an alta.'Dltive proposal that \\OUld~
both interferet¥:e caused and interference received to be individually maintained or n:dInn

4 Tocal pncIicmd intafaence is the sumofall iuttlfamce CIUSCIld and receiwld, in temB of...and population.

s Aural services cxmsist ofAM b'OIdcast stItions IDd FM b'OIdcast stations. See MenlQlandum Opinim IDd
Order, Bay City, 1JI~ o-n.r.~ .&6aa, (icnd), GitiIIIIp. Ht1rIr8r Ht1lB;Ia. Ha1me, ldJrange,
U1togorda; NewUlm, PointCotrtiJrt, RolJIngwood,~ tnlSeotJ1ft, Tam, 10FCCRDd 3337, 3337 (1995).
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6. General: Ofthe parties providing initial and reply comments on this proposal, JOOSt agree that
the Cl.1I'RI1t role is too vague and IeStrictive, and that it smuld be replaced with an equitable role that is
easily administered. The role we adopt herem accomplishes this result. It allows maximum flexibility
for grm:Ifathcred stations, while maintaining or red1£ing interfercD:e, and JrOvides a minimal filing
burden on applicants, accompanied by a minimal pocessing burden on Commission staff: Our new role
povides greater flexibility to stations now thwarted by the current "no extension ofthe 1mVIm contour"
role in Section 13.213(a). The current role in Section 73.213(a) has been JrOveIl to be overly restrictive,
ineffective in controlling interfereu:e, and difficult to administer. The requirements set forth in the new
role section will potentially decrease areas ofco-cbannel and first-adjacent channel interference, and lead
to more efficient use ofthe I'M1madcast spectrum. Several COIDlM'lters suggested slight modifications
to the original Proposal 1 as presented in the Notice. We discuss those suggestions below.

7. Contour overlap va. predicted intetference. AFCCE and other COI1lIDLI1ters yenerally support
replacing the current standard in Section 73.213(a) with a requirenmt based on interfercD:e ratios. We
concur that the ratio method is the most apJIopIiate method ofdetermining areas ofinterference"for 1964
grm:Ifathcred stations. We do mt agree with Millaney Engineering. R.IS (I'MuIJaney'I) assertion that
the grm:Ifathcredroles shouldbe baseduponcontour overlap rather thaninterferenceJl'edictions. Contom
overlap is an effective method to demonstrate complim:e with roles aimed at preventing interference,
since lack of contour overlap is sufficient to demonstrate a lack of interfaeoce. However, it is not
effective in controlling interference when prohibited overlap already exists.6 We remain convinced that
the pactical effect on the listening public of interference between two sbJrt-SJBCed stations is best
evaluated in tel'Im of imerfereoce (DIU ratio) ratbcr than overlap.1 ThRfore, we will require that all
interference~ forProposal! beanalyzedusingthedesired-to-urxIesired(D'U) signal strengthratio
analysis.

8. Millaney also suggests that we p'Otect all classes ofgrm:Ifathcred stations to the 1mV/m (60
dBu) contour. The spacing requiIeneilts set forth in Section 13.207 genr:rally JKOVide protection to the
54 dBu contour for C1a!IS B stations, to the 57 dBu cmto1.r for Class Bl statiom, aDd to tbe 60 dBu
contour for all other classes ofstations. Inaddition, the Commissionreaf6rm=duse ofthe 54 dBu contour
andthe 57 dBu contour as the~ contours for all Class B and Class Bl comrracial stations inM:M
Docket 87-121, respectively. Failure to povide this protectim to Class B and Class Bl COJ11l'la'Cial
stations could result in a~on of service fCl' some Class B and Bl stations. It \\WId also result in
a grandfatbered slot-spaced station being putected to two different contwrs: the 60 dBu contour with
respect to all grandfatbered short-spaced stations; and the 54 dBu or 57 dBu contour with n:spect to all
other sbJrt-SJBCed station. This \\OOld add unnecessary confusion aDd complexity with no apparent
benefit. Therefore we will not implement this suggestion.

6 By way of background, 47 C.F.R § 73.215 is typically used bynon-~ comnercial stations that
propose short-spaced facilities. This role sectionrequires the completeabsenceofprohibitedcontourowrlap, thereby
pevcoting the aeatimofnewareas ofintaference. However, tmlike1he proposed Section 73.213(8), Section "73.215
is rarely used by stations currently causing inta'fetet1l:e.

7 See Memorandum Opinian and <Xder, Boan:J ofF..ducotiaJ of the City ofAJlonta, 11 FCC Rat 7763,
Foolnote 1.
. .
. • See IblpaIt IIId Qder, bIendJnmt ofPtI1 73 ofthe Ccnrr&uim'.r lbM.r to PennilShot1.spaetrdPMStation

Assignnaa by using Di1'ectiond ...4ntenIm, 4 FCC Red 1681, 1687 (1989).
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9. ITterferm:e areas. The Joint Petitiooas agree that iImference areas slwld be the main
CCDJiderationfor co-chamel and first-adjqcent channel mxlificaliODSt and that iImference caused should
mt be Urteased. Howeva', several cofIJmcDters felt that the imerfam:e aiteria set fordl in Proposall
in the Notice should be tmdified. The Joint Petitioners and AFCCE agree that~ should allow minor
iIrteases in received irmfereo:.e if it can be shown that there is no alternative to c1wlging armma site.
Comnmieations Techmlogies, bx:. ("CIT') believes that consideringanarea where the proposed 60 dBu
contour exceeds the licensed 60 dBu contour as an area of received interference is illogical, siB:e the
station will ImSt likely achieve an increase in service in that diIectim Therefore, en suggests the only
CCIlSideration should be that of interference caused, not interference received.

10. Our lDIerlying lftSUDJPtion is that any increase in total interfenn:e, caused aIJi received,
is not in the public interest. Interference caused and interfetence received are opposite sides of the same
coin. Both lepiesent an inefficient use of the spectnm Thus,~ reject Cll's suggestion that~ ignore
interf~ received be)QXi the current~ce contour ofa proposal. We do recognize, howeva-, that
there is a~ for~ tl~bility. For this reason, ~ do not JXObibit an increase in interference
received, provided it is ojftet by a decreme in interferew:e caused. In this Wdy~maintain our public
intaestobjectiveofmainmiDingorl'edo:ingtbe total amount ofinterfaence betweent\\Oornueexisting
grandfathered sIDt-spaced statims. 'Ibere was m support for the alternative proposal set forth in the
Notice ofrequiring interfereo:e caused and interference received to be individuallymaintainedor red1x:ed,
and~ reject that altanative. See Notice, pBIa. 16.

11. Z Spanish Radio Network, ID::. ("Z Spanish") suggests that slight iD:reases in inla:fadKX
caused sOOuld be pellnitted '*n a iii redIx:tion in int='fereuce occurs. Howeva', subjectingother'
gt_xtfat112edstationstoan iIaase in iuterfaea:e, without offsetting factors, wouldbe unfair. Allowing
stations to iIr.rease interf~ caused \\WId result in diminished service areas, and JX'Ol1X)te pc2'petUal
degradation of the overall qlBlity of FM SC'lVice. 1hcrefore, ~ will not allow for any iIrteases in
iDtafaer.:e C81.IIeCl.

12. The Notice proposed that co-cbannel or first-adjacent channel graOOfadleted appIicams DDt
denmstrate that any areas JeYiously receiving interference-free service that would lose service because
of interferem= have at least five remaining AM and/or FM stations poviding service. The Joint
Petitioners believe that de.rmnslration of adequate remaining service is unnecessary, stating that ImSt
interf«e1K.Je areas are small and ImSt grmifatlaed stations are inwell-served areas. A1thougb we would
generally agree that it is likely that seven! other broadcast services would exist near grandfathered
stations,~ nonetheless note tbat the areas ofco-channel and first-adjacent im:rferax:e canbequite large.
In the NortheasternUnited States and California, tbcre are several COoChamJeI and first-aqjacent channel
grmifatllCI'ed short-spaced statioos that are lX'Cdieted to cause or receive i.tmfeIax:e in areas in excess
of 100 square kilometers. A lateral move by such a station could potentially result in new interference
inpopulated areas previously receiving interference-free service. By requiring the proposed showing,~
can assure a minimal effect on service to the public \\hen interference is shifted from one area to another.
As ImSt areas are likely to be~n served, as notedby the commenters, the burdenon the applicant should
notbe onerous. Therefore, we 'Will require that any applicationcausingorreceiving iDterfClClJCe inanarea
that peviouslyreceived iDterfera.::e-ftee service must delmnstlate the existence ofat least five remaining
aural troadcast services within that area.

13. BamstableBroadcasting.~ ("Barnstable'') suggests thatanygrandfatberedstatimJI'OPOSing
a mxlifieation that would potentially extend inlerfereo:e tow8Id amtber static:m nut malte "special,
fmnal notice ofthe~ tmdifieation..." to the effeded station. We do notbelieYe this is 1WlCeSS8J'Y.
'Ib&:R is m such~ for applicanls filing umer our CUl'J'eDt JUles. We do mt beliew that
participation by additional parties is necessary to reach a decision on~ pqJOSlIls filed pnuant to

5
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the JIoposed tules sOOuld be granted. Modification applications are all given file numbers, entc'mi into
our databJses, and released on public notice indicating tlJ= receipt of the application. This povides
sufficient notice ofthe filing ofan applicatim Generally tiD'e will be sufficient time between the date
ofthe public notice and the grant ofthe applicationto permit the filing ofinformal objections. Therefore,
we will not require stations to JWVide mtification to a potentially affected station.

14. population consideratiom. M11laney suggests that less emP:-is should be placed on areas
ofinterfeIeax:e and mJre emP:-is placed on the population affected by the interfen:nce. He asserts that
in many instances, the areas of concern may include swamps, IllBl'Sbes, or national forest. In OAlOSition
to this view, AFCCE does not favor inclOOinga populationconsideration into the IUle. AFCCE states that
the present role does not require any such consideration, and believes its inclusion in any adopted role
\\UUld be an "additional complication." However, as stated above, ourprimary concern in the proceeding
is .ding flexibility \\tile maintaining the teclmical integrity of the FM band. Failure to consider the
~f proposals on area and population m:>uld be imJm:Ient. Each year, we receive nun:aous
applications proposing transmitter site changes by stations adjusting to population migrations in areas
around their service contourS. By maintaining or redOOng areas and populations receiving interfereqce,
we can continue to JXOt11Ote an efficient tmIdcast service. Therefm; we will require applicants utder
Proposal 1 to inchlle exhibits bt.sed on interf~ areas and the associated populations.

15. en recommends that we suggest a specific methodology to be followed vmen calculating
the~oo affected by interference. We will continue to accept the wide1lllled uniform distributioo
methodology set forth in 47 c.F.R § 73.S2S(e) for calculating poJXdation. In addition, because the
Cens\BBureaureco~ the BloclcCentroidMednias anueaccuratecalculatioometbxI, we will also
accept this method. In resolving disputes, we will rely on the JmSt accurate method pc:stnted.

16. Additional suggrstiom. en suggests that any gnuxtfethcred applicant proposing to modify
its facilities or change transmitter site within 500 feet of its audnized site, should rot be required to
submit an interfereIK:e analysis, assuming the average contour distance does oot exceedthat ofits licensed
facility. en believes that this \\Wid provide latitude for site cxnections anticiplted fiom the new tower
registratioo procedures. We do rn believe that sudt a Nle \\Wid be appqxiate. FU'St, CIl's poposal
\\OOld contradict our conclusion in Appendix C ofthe Report and Order, In the Maner ofStreomlining
the Commission's AntennaStructure Qet:l1'ClN:e Procedure, 11 FCCRed 4272 (1996),61 FR.43S9 (1996).
Appendix C stated that any rmdification of coordinates necessary as a result of the artenna structure
registratioo procedures would require the filing of a construction permit application, regardless of the
minimal nature of the cbange. The appmdix also noted that situations requiring a cbange in operating
parameters will be handled 00 a case-by-ease 00s.is. We did mt make special exapions for~~
ofstations conecting~ parameters. Additionally, our expericue in dealing with grandfiIthered
applicants shows that tmdifications \SU8l1y entail changes in several technical parameters and seldom

9 Section 73.S2S(e) specifically states 1hIt "the number of pasons cmtaioed witbin the predicBd inlafsmc:e
areawill be based on dataconcained in1hemostrecently publishedu.s. CensusofPopdation Il1d will be detennined
by plotting the predicted interference area on a County Subdivision Map ofthe state published for the Catsus, and
totalling the number of persons in eacl1 County Subdivision ... contained within the predicted interfe.aace area."

10 Section 73.S2S(e)(2Xiv) states 1hlIt "[a)t the cpticxl ofeither the NCE-FM applicant or an affected TV CJanneI
sIBtion \\bidt provides the appropriate analysis, Rae deWled popuIatioo datamay be used." We noce that tbe U.S.
CcDsus Bureau his wrified 1hIt tbe block centroid rdrieval methodology is a JlXft aceunde means ofdeImnining
poptlation within a give area than tbe 1mibm distribution medlod. See tbe 0cC0ber 9, 1992 Letterfrom Chief,
Audio Senrices Division to Lorry H Will, .efaau No. 1800B3-ESR.
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involve only a relocation within 500 ft. ofthe p-eviomly licensed site. Thm, we are COIIXID!d that the
role en JIUPC>SeS would cause confusion and uOOuly complicate the role we are attempting to simplify.
We will, however, routinely grant requests for waiver ofthe interferm:e analysis requirements specified
in Sections 73.213(aXl) and 73.213(aX2) on a case-by-case basis for applications specifyinga site within
500 ft (152 meters) of the previously licensed site~ no unusual circumstances are present.

17. Z Spanish generally supports Proposal 1, addingtbat "some non-conaroversi alternative" to
the standard contour predictionmethods sOOuld be available whencertain p-oposals require Doe accurate
evaluation. We do not characterize alternative contour prediction methods as non-conaroversi, mr do
weagree that alternativecontour predictionmethods should be used incalculatingintaference. Currently,
the Commission allows the use ofalternate p-ediction methods ]rOVided for by47 C.F.R. § 73.313(e) to
demJnstrate adequate~ ofthe conmmity of license, or to establish that the main studio location
\\OOld be within the prirK:ipal community contour (70 dBu). Hnvever, such methods are not aa:epted
from full-service stations for the purpose of dermnstrating a lack of interference. Doing so could
complicate the role that we are attempting to simplify, with little benefit. The analysis of alternate·
prediction method calculations is resouroe-intensive and requires extensive expertise. The use of
SUWlemental studies often leads to disputes involvingthe use ofcompetingmethods orassumptions, along
with significant processing delays. Therefore, we will not permit alternate methods ofcontour Jl'Cdiction
for interference~.

18. Fmally, several COl'IJIIIl:IJIa suggest that one or noe ofthe p-oposals in this~g be
extcn:Ied tootbel' group;ofsbort-spaoedstations, suchas statioos that~ slm-lplCedby1benMsion
ofSection 73.207 inDocket~90 (1983), or statioos slDt-lplCed JUSUIDlto Sectims 73.213(b) & (C),ll
or statims slot-spacedpursuant to Section 73.215,12 or even "sbort-lplCed" l'DHXJIIIDCI'Ci educational
statiOOS.13 However, these exmm:llts are clearly beyond the scope of the poposed role revisions. In
developing the p-oposals set forth in the Notice, we identified a partiaJ1ar JI'Oblem area \\tae 1he roles
were defective and difficult to administer. The Notice was specifically tailored to meet the needs ofthis
narrowly defined group ofgrandfathered stations. We did not address particular issues applying to other
sbort-spacingcircumstances. 1'hrrefore, we decline to enlarge the scope ofthis poceedingto includenon
pre-1964 grandfathered short-spaced statioos.

19. Conclusion. We believe that the current roles should be clJanFd to allow fix sufficient
flexibility when co-channel and first-adjacent channel grandfathered stations seek to relocate. However,
providing this flexibility shouldmt jeopardizanother station's ability to serve its liste2ls. Accxxdingly,
we will adopt Proposal 1as set forth in the Notice. All grandfathered stations will be permitted to change
transmitter location and increase or decrease facilities, subject to the roles adqmi b=in and the
maximmn power and height requinment:s set forth in 47 C.F.R § 73.211. We rote that any applicant

11 Stations covered under role Sections 73213(b) & (c) became short-spaced by grant ofspacing waivers or role
changes after 1964.

12 Stations tbat are authori2J=d a "c:ontour p-otection stations" pursuant to Section 73.215 became sbart.....,m
..October 2, 1989, and did so of their own volition. These stations were authori2Jed only ifno new contolU'
owrIap \WOld be created with the short-spad station. See Amendment ofPat1 73 ofthe C'onnWion~ RIMes to
Pennlt Short-Spoced FMStation Assignmellts by Using Directiono1 Antennt:u, 6 FCC Red 53S6 (1989).

13 Section 73.509 does not set forth requiJed Sl*inp for CXHiJanneI and adjacent channel1lCD-COllllDl!l
educational sbItions. Rather, itprohibits theowriIpofcertainpIirsofsignal stlaIgth ccDours. However, appIicards
sometilUes refer to stations in vioIatioo of this role as "short-speced."

7
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puposing mxtifications t.Dier the Section 73.213(a) roles adopted herein IlIJSt document its pe-1964
gran:ifath:red status.

Proposal%.

20. Elin*tote both the second- and thinJ.IuljllCmt c1u.rIrMl spacing requilemarts for
gnnlfaJhered shoI1-sptIt:.ed I1IItions. The Notice proposed to revise Section 73.213(a) to rermve all
spacing requitements for grandfatb:red second- and third-adjacent channel stations. This proposal V'tOO1d
restore the previous Section 73.213 role usedbetween 1964 and 1987, and V'tOO1d permit second and third
adjacent channel grandfathered stations to imple.nm maximumclass facilities, and/or~ transmitter
site withcomplete flexibility on second-adjacentchannel and third-adjacent channel short_spacing5.14 The
Notice also proposed, as an alternative, a nue restrictive standard that allowed limited flexibility for
secom and third-adjacent grandfatbered short-spaced stations poposing a ry:w transmitter site. The tmre
restrictive standard would not permit prohibited contour overlap if prohibited contour overlap did not
already exist. .

Comments & Discussion:

21. General support. Ofthe parties providing initial and reply comments on this poposal, JOOSt
ape that we stwld completely eliminate second- and third-adjacent spacing requireInen1:s for
grardfatlaed stations. The Joint Petitioners fully support the original Proposal 2, and specifiailly reject
the alternative proposal put ftdh in Paragrapt 26 ofthe Notice. AFCCE supports the original Proposal
2, and states that it is "the JOOSt essemaJ part ofthe simplifiedJX'QCedure." Mullaney 8lJAX]rtS the original
ProDosal 2. en fully supports Proposal 2, stating that today's receivers are seldom affected by secom
andthird-adjacent channel interferellce.

22. Media-Com, s. and Group MCommunications, bx:. both support Proposal 2 and state that
currt21t secom- and third-adjacmt channel restrietioos have prevented gran:ifath:red stations ftom
imp'oving, or even maintaining existing service areas. Coqlass Radio ofSan Diego, Inc. ("Coqlasslt)
fully supports Proposal 2, stating that adoption would facilitate imp:ovement of station facilities, aloog
with eliminating a significant mmuot of unnc:cessaIy \\Uldoad on the Om1mission's staff. Coqlass'
comments include specific examples ofstations that haveoperated withsecond- or third-adjacent overlap,
wittn1t receiving interfereme complaints. NAB submitted comments supporting new requiIemmts that
\\Wid allow for the relaxation, but not elimination, of second and third-adjacent cllannel spacing
requiIemmts for grandfathered stations. NAB states that It[w]ithfull recognitionofthe genera1lyneptive
position taken byNAB inour 1991 conMJelltS...and in light ofthe historical, teclmical foundation ofthese
earlier connnents, NAB believes there maybe ways thatsome grandfatberedPMstations could be allowM
to modify facilities in a fashion that wouldnot result in significant new interference nor would be at odds
with related FCC policies applicable to such changes. II

23. Scope. The scope of this item is specifically limited to PM stations at locatioos audDized
pior to November 16, 1964, that did not nm the sqmation distm:es required by Section 73.207 and
have remained contimDJsly slot-spaced siI¥:e that time. The Notice specifically invited any parties to
assist the Connnission in identifyinghowmany gran:ifath:redstations exist so that theycouldbeclaaified
in the Connnission's engineering databJse. NAB perfmned an analysis and submitted extensive

... See Fourth Rqxrt and Order in Revision ofFM1JrooJlctlst RM/es, Particllltrly CD to Allocotion and Tec#fticaJ
Stantirds, 40 Fa: 868 (1964)..
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documel1tatim with regard to the number of sec:xni- and third-a4jaceot channel g181dfltJaed stations.
NAB's CQiIUJCt1S state that the number of~ble graOOfatbered second- and third-adjaceot clwmel
stations is 312, out ofa total of5,429 autlDized FM stations (5.70,/0). As several COlDIIa1terS point out,
that mJrJUr is too high, siD:e many oftb:sc stations 1:e:ame slDt-spacecl because ofother reasons, u:h
as Be Docket 80-90, MMDocket 88-375, the contour protection standards in Section 73.215, or spicing
waiver grants. The number ofgrandfatbered second and third-adjaceDt channel stations that may be able
to change site will be fi:atber limitedas a result ofother co-channel or first-adjaam channel grandfatbercd
short~. Therefore, the number of gnmdfatbered stations able to rmve with respect to a second
am tbird-adjaoent channel station is extremely limited.

24. One ofNAB's JDnary concerns is that the proposed rule rot be applied be)'ond this limited
group of stations. NAB contracted engineering consultant Thomas Keller (''Keller'') to report on the
general potential impact that second-adjacent channel short-spacings may have on the listening public.
Keller's study included test results of t\\() automotive receivers, two component receivers designed for
stationary operation, and one portable ''bocmbox" receiver. Keller's study concludes that t\\() oftbe five .
receivers tested did rot meet the "...intaference-reJeetion assumptions embodied in the Commission's
current FMseparationrequiJerratts." NAB states that "...refinements to radio receiver design do povide,
in some cases, better~ectionof secoodamthird-a4jacent clEnel inteJ.feIeo::e that sInJ1d be auidered
here. These develqmmts might form the t.sis for granting some relief fer some gtBidfadaend sIut
spaced stations. However, mithis mJSt be emphasized, NAB believes that examinatimofsuch receiver
characte:ristic should be limited only to the possibility of a revised regulatory appoach to some
gtaudfathered, short-spacecl PM statims, not to the PM medium as a \\b:>le."

25. As stated in the Notice, 'We have "00 iDtention ofrelaxing second-actiacent-dJame1 aud third
adjacent channel spacing requirements as allotment and applicatim criteria." Proposal 2 mly suggests
returning to the exact standard that was used between 1964 and 1987 far this wry Hmjtcd group of
stations. Thus, our poposal remains aimed exclusively at this small universe of grandfathered stations.

26. Additional Criteria. NAB agrees that second- and third-adjacent channel gl'IBlfJJdlCRld
stations are in need ofreliefftom the current Section 73.213 rules. However, NAB believes that "... the .
technical i&"ltegrity ofthe troadcast media must be p-eserved and~" BothNAB and FJewn-FIfty
Corp. (''Eleven-Fifty") believe that second- and third-a4jacent grandtatbered shart-spacecl applicants
should be required to submit SUWlemental documentation deumstrating \Wy a poposal should be
approved by the Commission. NAB proposed four aiteria that graOOfatbered stations submitting
mJdifieation applications would be required to satisfy:

(1) the mJdifieation would result in a net decrease in the number of listeners experierxing
interference camed by the applicant to other FM stations;

(2) the tmdification \\OOld result in a net decrease in the land area of interf'C2ence camed by the
applicant to other 14M stations;

(3) any site change \\WId not be to a location near a major tiuougbfare; and/or

(4) any site change \\WId be within a ''buffer 'ZlR" around the current transmitter site.
These aiteria are designed to povide ''tailored reliefto grm:1fa1:la'ed, short-spacecl PM stations", and to
assure that any poposal \\OOld rot adversely affect the short-spacecl statims service area. NAB believes
that these requirements wooldqualifyanapplicantfer a "rebuttableJRSUIDPlion that gnmtofreliefsbJuld
be .ded," shifting the lude:n ooto the potentiall affected statim to show \\by certain applications
~mt be granted, thereby peserving the teauZ.at integrity of the tmKbst media. NAB tbrtbec

9
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states that the rights of the potentially affected gnmifatbl:red stations \\OOld be preserved by adhering to
these criteria.

27. NAB's proposed criteria are designed to prevent increases in "...the number of listeners
experien=ing interference..."ard "...the land areaofinterfetellCe caused by the applicant to other stations."
We recognize there is a minimal risk of interference between secotd ard third-adjacent ~l
gnmifatbl:red stations. However, such interference is in the immediate area ofthe transmitter and it is
actually a substitution of service in that area. In the period between 1964 ard 1987, \\ben second- and
third-adjacent channel gnmifatbl:red stations were able to modify facilities without spacing requirements,
we did not receive interference complaints resulting from such modifications. We believe that the small
potential for interference is outweighedby facilitating the ability ofthis small group ofstations to change
transmitter site or modify facilities.

28. NAB's proposal also included arequirement that atransmitter site change "vw>uld not be to
a location near a major traffic thoroughfare - a site tmVe that could create massive interferera to the .
mobile radio audience." However, as stated above, Keller's limited test results on a small number of
receivers VW>U1d imply mobile receivers are t)pically able to reject unwanted second-adjacent cbamel
interference. In addition, Compass, Mt. Wtlson, Infinity, and Odyssey all agree that NAB's proposed
criteria \\WId hinder the result we are trying to achieve bypuImting UIJlleCeSS8l'Yappea}s am litigation.
CotI.-s believes that NAB's proposed criteria have m reasooable teebnical basis. Infinity~ that
the FCC is simply JrOPOSing a ]X'eViously used and tested rule. We believe that requiring a station to
document its JrOXimity to a "major thoroughfare" \\WId increase the burden on awlicants and the
Commission, ard increase the processing time for each application. It is also unnecessary due to the
relatively small areas ofinterference caused by second- aIX1 third-adjacem channel stations.' It \\WId also
require the staffto establish roles to define \\bat coostitutes a rmJor thoroughfare. TherefOl'e, we decline
to impose on this limited universe of stations the additional burdens suggested by NAB .

29. Conclusion As the majority of the commenters in this proceeding agree, we believe that
reinstatement of the JrO-1987 roles regarding secotd ard third-adjacent channel gnmifatbl:red stations
VW>U1d best serve the JQblic interest. We see little advantage to require additional exhibits from
gnuxt&thcred stations JrOPOSing site changes or facility modificatioos. The small risk ofinterfe:rax:e is
far outweighedbythe improvement in flexibility ard improvedservice. Inaddition, as stated inParagraph
25 of the Notice, we have no intention of relaxing second-adjacent-chaDnel and tbird-adjacent-ehamel
spacing requirements as allotment ard assigmnent aiteria for any group except pre-1964 gnmifatbl:red
stations. Therefore, we are adopting Proposal 2, as originally set forth in the Notice, only for this limited
universe of stations.

Proposal 3.

30. ElinMaJe the nN.d to obtiIin agreenldll.'i betHwn lfIYIIII/IiIIMMJ~ stIIJions
proposing increIIsedfad/ities. The Notice proposed to revise Section 73.213(a) to eliminate the need for
gnmifatbl:red stations to obtain agreements to modify facilities pursuant to 47 C.F.R § 73.4235. The
Notice stated that the 1975 Public Notice (''Agreement Noticej is rarelyused today for its mginal purpose
of allowing nmtual increases.IS The Agreement Notice is now typically used to justify unilateml
modifications.

15 Agreement Public Notice, Commi&rion Rafj'1ffIti Policy WOIth Rssp«:t to Agreements Between Short-Spaced
FMStotions, 35 RR2d 1063.57 FCC 2d 1263. [47 C.F.R. § 73.4235](1975).
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Comments & Disc:ussion:

31. Of the initial am reply COIl b lents on tis poposal, several parties agree that agreements
shouldbe eliminated, \\bile a few pD'ties disapwiththe adoptionof1his pqxal. The Joint Petitioners
napthatsuchagreements areunneressaryamwouldsimplyfrumatethe interJtoftheseJIqX)Sedroles. II

AFCCEalsoSUJ1D1StheeJiminationofagreematts. Coqlass."entbusiuticaIlysupportstheCommission's
Proposal 3 to eliminate the need to obIainapno Its by gral¥lfathrml short-spaced stations....II Jolm J.
Davis and Chagal Comnunieations support adoption of PlOposal 3, \\bile several parties are generally
supportive of all three Proposals, without specific mention ofProposal 3.

32. In opposition to Proposal 3, MUllaney suggests that we should retain the agretmU policy
and require a ''higher level" of public interest to justify grant of an application. Ke1sho Radio Group
(''Kelsho") suggests that the Commission has "no good reasons to discard the entire mutual agreement
policy." Odyssey Comnunieations, hE. ("Qiyssey") opposes eliminating the Agreement Policy and
believes it will have a harmful effect on stations and the public inteftst. .Odyssey suggests retention of
the policy for its intetded purposes ofpamting nmtual inaeases. Finally, Z Spmish Radio Net\\uk,
hE. e'Spanish") avers that agreements that "improve service and reduce interference should be pennitted
and encouraged by the Commission."

33. Conclusion. The povisions set forth in the Agreement Notice required all gralldfathered
stations increasing facilities pursuant to an agreement to submit a detailed public iDten:st showing. The
Agreement Notice stated that the public inb:'l'est showing must ilK:lude areas and populations v.bidl would
receive rewservice, alongwith those receiving interference, assumingbothstations fully implementedthe
mJtua1 iDcrease agreem:D. This is wrysimilar to \\hat we are adopting inProposall for co-chamel and
first-acljace:nt chamel stations. The Agreement Notice also stated that the 881=1- povisions did not
apply to changes in tnmsmitta' locaticn Furthemn'e, the Agreement Notice is rarely used today for its
original purpose ofproviding for mutual iIrmIses by grardfadaed.stations.

34. tImer the roles acqed herein, nmt applicants will be able to achieve the same facilities
using Proposals 1and 2 above, that in the put required a written agretmU from another grandfatla1:d
station. Second and third-adjacent cbamel graMfatbcred stations will be exempt from spacing
requirements and co-channel and first-adjacent stations will be able to implement transmitter site changes
that weren't p-eviously pesmitted UIXIet the Agreement Notice. The exhibits we are requiring under these
Proposals are aiDx:d at establishing that each proposal \\OOld serve the public interest. However, in the
past, affected parties were notified ofanother applicant's proposed modification by way ofan agreement.
Since we are eliminating the~ for agreements, certain potentially affected parties \\OOld no
longer be involved in the modification p'OCeSS for proposals that may have an effect on their service area.
Therefore, we will require that a copy ofany application for co-channel or first-adjacent clJarnd stations
JrOPOSing predicted interference calIled in any areas \\here interference is not currently predicted to be
caused must be served upon the li~s) of the affected short-spaced station(s). This will enable
potentially affected parties to~ the poposal and provide them an opportunity to file informal
objections asainst such applications. The proposed ndes will allow more flexJ.'bility than ifwe were to
continue to require agreements along with public interest stmwinp. Often times, requiring an appliamt
to obtain an agreement fran another slut-spaced statim is tantamount to mlding its application hostage
by amtb:r lxoadcaster. As stated in the Notice, we find that the ftlqUiIeme.nt for agrtemeItts IX) longer
serYeS its original purpose am can be eJiJninatrd without any harmful effect on applicants, other smtions,
(I' the p.Jblic. Therefore, we will eliminate the requirerrmt: fer these appliCBDts to obtain agreemettts.

11
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C<>N<1USION

35. We believe that the nxxlififd~ and related role revisions adopted herein will
povide this groupofgnnlfi1Ja'edstations withsignificantly ptter flexibility inmaking transmitta' site
~ and other facility nntifieations, \Wile p:-eserving or iJqmving the overall teclmical integrity of
the I'M band. Our experience \WI'king with ttv: current role guides us to adopt these changes in our
gwm1fatheled sbort-splcing 1U1es. Co-cbannel and first-aqjacenl channel grandfatbl:nd stations will be
able to make tmdifications and impuvements using straigbt-forwBId intaference calculations. This will
enable us to tmre accurately pediet and cmtrol interfereD:e. Eigible grandfatbered stations will be able
to popose facility tmdifications without regard to existing grandfathered second- and third-adjacent
channel short-spacings. Fmally, grandfathered stations will 110 longer need. to obtain agreements from
other grandfathered stations before proposing modifications.

36. Accordingly, to the extent provided herein, we amend Section 73.213(a) of our Rules and
delete Section 73.4235. As~ forth in the Notice, ttv: Commission will JrOeess any such waiver reauests
\\hich remain' peming as of the effective date of this Order in accordance with the revised rule.1l ,

ORDERING a.AUSES

37. Accordingly, IT IS ORDERFD that pursuant to the authority cootained in Sections 4(i),
303(r), and 307(c) ofthe Communications Act of 1934, as ammded, 47 C.F.R Part 73 IS AMENDFD
as set forth in Appendix A below.

38. ITISRJRnmRORDERFDthat ttv: requireme:a Its and regulations established inthis Report
and Order WII.L BECOME EFFEC'IlVE 60 days from the date ofpublication in the Federal Register,
or upon receijX by Congress ofareport in compliance with the Contract with America AdvancementAct
of1996, Pub. L. No. 104-121, Whichever date is later.

39. For further information contact JimBradshawofthe Audio Services Division, Mass Media
Bureau at (202)-418-2740, or by e-mail atjbradsl7t:t@/cc.gov.

16 The Mass Media 8uIau has Hlentified several pending appIic:ations \\hich seek waivers of the cumut rule
but Mich may comply with Secticm 73.213(a) as modified in this Odr. We direct 1he staft'to recansider these
appIic:ations UDder the reviled scandards adopted hereinand dcIeptc to the01iefofthe Mass MediaBureauauthority
to waive Sectioo 73.213 prior to the effective date oftbis OYler \\here the public imaest v.oold be served. Any
Sectioo 73.213 waiver FJII&ed by staft'pior to the etl'ecti'Ye date of the ewer shall be subject to 1he final outtaDe
in this proceeding We also are aware that there is now one application before the Ccmnission wbic:h requests a
Section 73.213 waiverand mnand1his application to the Mass MediaBuranfor recc:mideration consistentwith1his
deleption. See FileNo. BPH-9106121O, O:canside, CA We tanind all parties that all c:on1mted applications rdain
1beir restricted status following adoption of the Grder.
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Initial CotDl1Jel1ts

Association ofFederal Communications Consulting Engineers
Barmtable Broadcasting, Inc.
Brown Broadcasting Service, Inc.
Cllagal Communications
Communications Technologies, Inc.
Compass Radio of San Diego, Inc.
Jolm J. Davis .
Beven-Fifty Corp.
Gallagher & Associates
Group M Communications, Inc.
Harvard Radio Broadcasting Co., Inc.
Hatfield & Dawson; duTrell, LuOOin & Rackley;

Cohen, Dippell & Everist
Jarad Broadcasting
KAll-fM, Inc.
Kelsho Radio Group, Inc.
Liberman Broadcasting, Inc.
Livingmm Radio Company
Mcdia-Com, Inc.
Mullaney Engineering. Inc.
E. Harold Muon, Jr.
National Association of Broadcasters
Odyssey Communications, Inc.
Renard Communications Corp.
Taxi Productions, Inc.
WPNI', Inc.
WfBO-WKGO Corporation
wruc, Richard L Harvey
WYCQ, Inc.
Z Spanish Radio Net\\ak, Inc.

1

(tlAFCCEtI
)

(''Barnstable'')
("Brown")
("Cllagal")
("CU'')
(tlCompass")
(''Davis'')
(''Beven-Fifty'')
("Gallagher")

("Group M")
(''Harvard'')

("Joint Petitioners")
("Jarad")
(''KAU'')
("KdsOO'')
("Libellnan")
(''livinpton'')
(''Media-Comtl)
("Mullaney")
(''Mum'')
(''NAB'')
("Odyssey'')
(tlRamd")
(''Taxi'')
('WPNT")
(''WIBOtl)
(''WlUC'')
("WYCQ")
("Z Spanish'')
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Reply CojjUjoJts
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Alpeak Broadcasting Corporation
Barden Broadcasting, ~.
Barry Broadcasting Company
Berkshire Broadcasting Corporation
Compass Radio of San Diego, ~.
Ed1r.atiooal Information Corporation
Greater Media Radio Company
Infinity Broadcasting Corporation
Kelsho Radio Group, ~.
livingston Radio Company
Media-Com, Inc.
Metro 'IV, Inc.
Mt. wIlsoJi PM BroadcasteFs, Inc.
National Association ofBlack Owned Broadcasters
National Association of Broadcasters
Qiyssey Comnnmications,~
Paxson Communications Corporation
Pimacle Soutbcast,~
Carl E. Smith
WJBO..WK.GO Corporation
wruc, Richard L Harvey
WYCQ, Inc.

2

("Alpeak")
(''Barden")
(''Bany'')
(''Berkshire")
("Compass")
(''FlC')
("Greater")
(''Infinity'')
(''Kelsho")
(''Livingston'')
(''Media-Com")
C'Metro")
(''Mt. WIlson")
(''NABOB")
(''NAB")
("Odyssey")
("Paxson")
("Pinnacle")
("Smith")
("WfB()'')
(''WIUC'')
("WYCQ,)
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APPENDIX A

47 C.F.R Part 73 is revised as follows:

PART 73 - RADIO BROAOCAST SERVICES

1. The authority citation for Part 73 continues to read as follows:

Authority: 47 U.S.C. 154, 303

2. Section 73.213 is revised to read as follows:

§73.213 Gnmdfathered shOl1-spaced stations.

(a) Stations at locations autOOrized pior to November 16, 1964 that did not meet the separation distances
required by §73.207 mi have remained continuously short-spaced since that time may be rmdified or
relocated with respect to strh short-spK:ed stations, provided that (i) no area previously receiving
interfeIence-free service would receive co-channel or first-acljacent cbamel interference as p:edicted in
accordm:e with paragraph (aXI) ofthis section, or that (ti) a showing is JrOVided pursuant to paragraph
(aX2) of this section that demonstrates that the public interest would be served by.the JXoposed changes.

(1) The F(SO,SO) CUl'YeS in Figure 1of§73.333 ofthis pu:t are to be \lied in coqjUlDioo with the
JXoposed effective radiatedpowermiantemaheight above average terrain, as calculatedpursuant
to §73.313(c), (d)(2) mi (d)(3), using data for as many radials as necessary, to detamine the
locatioo of the desired (service) field strength. The F(SO,IO) curYeS in Figure 1a of §73.333 of
this part are to be \lied in coqjunction with the proposed effective radiated power and antenna
height above average terrain, as calculated JUSU8!1t to §73.313(c), (d)(2) mi (d)(3), using data
for as many radials as necessary, to detamine the location of the undesired (interfering) field
strength. Predicted interferm:e is defined to exist ooly for locations \Were the desired (service)
field strength exceeds 0.5 mV/m (54 dBu) for a Class B station, 0.7 mV/m (57 dBu) for a Class
B1 station, mil mV/m (60 dBu) for any other class of station.

(i) Co-cbannel interference is p-edicted to exist, for the purpose of this section, at all
locations \\here the undesired (interfering station) F(SO,IO) field strength exceeds a value
20 dB below the desired (service) F(50,SO) field strength ofthe station being consicIemI
(e.g., \\here the JXOteeted field strength is 60 dBu, the interfering field strength must be
40 dBu or lDll'e for p-edicted interference to exist).

(ti) First-adjacent channel interference is p-edictedto exist, for thepupose ofthis section,
at all locations \\here the undesired (interfering station) F(SO,IO) field strength exceeds
a value 6 dB below the desired (service) F(SO,50) field strength of the station being
considered(e.g., where the JXOteeted field strength is 60 dBu, the interferingfield strength
must be 54 dBu or mJl"e for p-edicted interfereJx.e to exist).

(2) Fer c:o-channel mi thst-adjacent chamel stations, a showingthat the public imcrest would be
Sl:I'Wd by the changes JXoposed in an application must include exhibits demutlating that the
total area and populatioo subject to co-chanoel or thst-acljacent dluJDe1 iDterfeIax::e, caused mi

1



.' FCC 97-Z76

received, \\Wid be tnaintailm or decreased. In addition, the sOOwing must inchde exhibits
denuJStlating that the area am the population ~ect to aH:banne1 or first-adjacent chamel
interference caused by the proposed facility to each short-spaced station individually is not
iIueased. .In all cases, the applicant must also show that any area predicted to lose service as a
result of new aH:banne1 or first-adjacent-channel interference bas adequate aural service
remaining. For the purpose ofthis Section, adequate service is definedas 5 or more aural services
(AMorFM).

(3) For co-channel and first-adjacent-ehannel stations, a copy of any application proposing
interference caused in any areas \Were interference is not currently caused must be served upon
the licensee(s) of the affected short-spaced station(s).

(4) For stations covered by this rule, there are no distm:.e separation or interference PlOtection
requirements with respect to second-adjacent and third-adjacent channel short-spaci.I¥ that have
existed continuously since November 16, 1964.

•

3. Section 73.4235 is deleted.

• •

2

• •
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APPENDIXC

PAPER\WRK REDUCDON ACf SFATEMENT

This Report and Order contains new or mJdified information collections subject to
the Paperwork R&:duction Act of 1995 ("PRA"). It bas been submitted to the Office ofMnpnent
and Budget ("OMB") for review under the PM. OMB, the general plblic, and other federal BJIIlDcies
are invited to COIIJl'Dl:Dt on the new or mJdified information collections contained in this p:oceeding.

FINAL REGULATORY FLEXlBIIl1Y ANALYSIS

As required by the Regulatory Flexibility Act17 (RFA), the Commission considered regulatory
flexibility issues in the Notice ofProposed Rlllemaking in this proceeding, Grandjalhered Short
Spaced FMStatiom. 18 The Commission sought written public COllItarts on the poposals in the
Notice. The Commission's Final Regulatory Flexibility Analysis (FRFA) in this Report and Order
conforms to the RFA as ame.nded.19 .

A. Need For IUld Objectives of the Rules:

The Commission's Rules currently require p:e-1964 grandfiltbered short-spaced stations
JrOPOSing transmitter site changes or facility tmdifications to deJmrlStlate that the poposed 1 mV/m
field strength contour is mt extended toward the 1 mV/m field strength contour ofany station to
\\hich it is short-spaced. 1bis Me was found to be overly restrictive, and open to multiple
iuk:rpetations. The Commission tlaefcre poposed revisions to its troadcast regulations to replace
the C\IlTeIJt nJ1e with a siq>le Me based on straight-forward interfelerK:e pediction methods, and to
eliminate spacing requirements for second and third-adjacent channel grandfiltbered statioos.

By making these changes, grandfiltbered stations will have the maximmn flexibility vmen
changing transmitter site or proposing facility tmdifications. Any such changes nut be made by
filing a mimr change application. The new regulations should expedite new and~ service to
the pmlic, with minimal impact on existing stations. The specified changes require JK10r auttuizatioo
from the Commission. The exact circumstances in \\hich the Commission will mJdificatioos are listed
in 47 C.F.R § 73.213(a) (see Appendix A of this Report and Order).

B. Summary of SigDifiamt Issues Raised by Public Commeats in Response to the Regulatory
FleDbility Analysis:

No cornmcrrts were received specifically in response to the regulatory flexibility issues
contained in the Notice ofProposed Rulema/cing. However, commenters generally addressed the
e.ffects of the poposed role changes on fM licensees, including small businesses. Generally,

17 SaG su.S.C. § 603.

II Notice ofProposed .RMlenddng in MMDoc*et No. 96-120, 61 Fed. Reg. 33,474 (I9%).

• It SaG S u.s.c. § 604. The Rcc1'lIhxy Flexibility Ad, _ SU.S.c. § 601 ...... bern IIJIII"ded by 1be
Cmtract with America AdvIIK:ement Ad. of 1996, Pub L No. 104-121, 110 Slat. 847 (1996) (CWAAA). Title n
of1be CWAAA is the "Small Business Regulattwy Enf«cemmt Fairness Ad. of 1996" (SBREFA). We DOle tbIt
1be Notice WIS issued prior 10 enactment of1be amendments 10 the RFA in the SBREFA.
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co1'Drlaltels favored the role changes proposed, with minor changes, 801M of \\hich have been
iImrporated into the roles specified in AppeOOix A of this Report and Order.

C. Description and Estimate of the Number of SmaD Entities To Which the Rule VViII Apply:

The RFA generally defines "small entity" 93 having the same meaning 93 the terms "small
b:Isiness," "small organization," and "small govenmai1al jurisdiction" and the same uaning as the
team "small business concem" under the Small Business Act unless the Commission has developed one
or more definitions that are apJIOJI'iate for its activities.20 A small 00sincss concem is one which: (1)
is independently owned and operated; (2) is not dominant in its field of opc;ration; and (3) satisfies any
additional criteria established by the Small'Business Administration (SBA).21 According to the SBA's
regulations, entities engaged in radio broadcasting (Standard Industrial Classification ("SIC') Code
4832 for radio) may have a maximum ofSl0.S million in annual receipts in order to qualify as a small
business concern. 13 C.F.R §§ 121.201. This standard also applies in determining \\bether an entity
is a small business for purposes of the Regulatory Flexibility Act.

Pursuant to 5 U.S.C. § 601(3), the statutory definition of a small business applies "unless an
agcu:y after consultation with the Office of Advocacy of the SBA and after opportunity for public
cormnent, establishes one or mJre definitions of such tenn \\hich are apptopriate to the activities of
the agcu:y and publishes st.d1 definitior(s) in the Fedeml Register."21 While \W taJtatively believe
that the foregoing definition of "small business" greatly overstates the number of radio broadcast

2D 5 u.S.C. § 601(3) (inaxporating by maenc:e the definition of"small business coocem" in 15 U.S.C. § 632).
Pursuant to 5U.S.C. §601(3), the statutorydefinition ofasmall business applies "unless an agencyafter ccntuItatim
with the Office of Advoctt;y of the Small Business Administration and after opportunity for public 001111_
establishes one or more definitions ofsuch term which n appropriate to the activities of the agency and publishes
such definition(s) in the Federal Register.

21 Small Business Ad, 15 U.S.C. § 632 (1996).

22 We 1mtative1y conclude that the SBA's definitim of"small business" grady ovastates the number ofI8dio
and television broadcast statioIw that n small businesses and is ncK suitable for purposes ofdetaminin&the impect
ofthe proposals on small radio and television stations. l:bYeYer, for purposes of1his Report twl0Wr, we utilize
the SBA's definition in determining the number of small businesses to \\bich the poposed roles \\Ulld apply, but
we reserve the right to adopt a more suitable definition of llsmall business" as applied to radio and television
broadcast stations or other entities suiject to the roles adopted in this Report and Order and to consider further the
issue of the number of small entities that are radio and television broadcasters or other small media entities in the
future. See &port and Order in MM Docket 93-48 (Children's Television Programming), 11 FCC Rat 10660,
10737-38 (1996), citing 5 U.S.C. 601 (3). In our Notice ofInqUiry in ON Docket No. 96-113B, In the ""*'of
Section 257 Proceeding to IdentfIY and FJiminDle MrRt Entry Btrrienfor SnDI Businesses, 11 FCC Rat 6280
(1996), we requested COIlllientds to provide profile data about small teIecommunicati businesses in )*ticuJar
savices, including television and radio, and the llJBIket entry barriers they encounter, and M also sought OOIlilJeDt

as to how to define small businesses for purposes of implementing Sectioo 257 of the TeIeconmmicatiao .Ad. of
1996, which requires uc; to identify IDIIiket entry barriers and to prescribe regulations to eliJninate those t.riers.
Additionally, in our Order andNotice ofProposedRulemaking in MMDoc1alt 96-16, In the Miter cfSlreo1rlining
lJroadcast EEO Rules and Policies. V«Qting the EEO Forfeiture Policy Stotemtmt and Amending Section 1.80 of
the Commission's Rules to Include EEO Forfeiture Guidelines, 11 FCC Rat 51S4 (1996), M inviIId 0JIDIIIa1t as
100vmether relief should be afforded to stations: (1) based on small staff and \WIt size staff \WOld be COIISicIaed
sufticia1t fer relief: e.g., 10 or fewer full-timeemp~; (2) based on opendion in a smallllllllbt; cr (3) bued on
opendion in a I1B'kd with a small minority \Wdc foroe.
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statioos that are small businesses and is not suitable for purposes of deterIlUning the irq&:t of the rr:w
rules on small business, we did not p'OpQSe an altemative definition in the Regulatory Flexibility
Analysis. Accmdingly, for oftbis Report and Order, we utili1Je the~s definition in
determining the mDDber of~businesses to wbich the rules 8A?ly, 00t we reaerw the riaht to adopt
a DD'e sui1able definition of "small busiD:ss" as applied to radio lxoadcast stations and to cxmsider
furtbtr the issue of the J.1\1lDber of small entities that are radio broadcasters in the future. Further, in
this I'RFA, we will identify the different classes of small radio stations that may be~ by the
rules adopted in this Report and Order.

Cmmmial Radjo Services:

1be rules and policies adopted in this Order will apply to radio 1:I'Oadcasting licensees and
potcntiallicemees. 1be SBA defines a radio 1:I'Oadcasting station that has 00 more than 55 million in
annual n:ceipts as a smallluiness.23 A radio 1:I'Oadcasting station is an establishment pimarily
engaged in 1:I'Oadcasting~ JX'08I1IIDS by radio to the ~c.:M hdudrid in this industry are
COInmcrcial religious, edJrational, and other radio stations.2S Radio 1:I'Oadcasting stations \\Dich
~y are engaged in radio broadcasting and \Wich poduce radio program materials are similarly
m:luded.26 However, radio statioos \\tich are geJIIl8te establislmaltS and are pimarily engaged in
producing radio JWPIl UIIttrial are classified under aootber SIC number.27 The 1992 Census
indicates that 96~ (5,861 of 6,127) radio statioo establisbmaD JI'OCb:ed less than S5 million in
revenue in 1992.rgfficial Qmnissim records indicate that 11,334 individual radio statims \\a'e
operating in 1992.» As ofMarch, lW1, official CoImni$sion records ilKlicate that 12,128 radio .
statioos \\a'e opetating.3D

It is estimated that the~ rules will affect about 450 radio stations, appoxitultely 432
of \\Dich are small businesses. These estiw8t5 are based 00 cursory studies performed by the staff
and may overstate the J.1\1lDber of small entities sm the revenue figures on \\Dich they are based do
not irK:lude aggregate revenues from non-radio affiliated companies.

23 13 C.F.R. § 121.201, SIC 4832.

~ Economics and Statistics Administration, Bureau ofCemus, U.S. Depmtment ofCommerce, supra nole 78,
Appendix A-9. .

25 ld.

'" ld.

n /d.

21 The Census Bureau counts radio stations loaded It the same facility as one establishment. lheaefore, eacl1
cc>located AM'FM c:ombirudion counts as one establishment.

19 FCC News Release No. 31327, Jan. 13, 1993.

30 FCC News Release No. 64958, Sept. 6, 1996.

31 We use the 96% figure ofradio SCIdm estIbIisIDwm with leis....SS million nMIIIIe mm the Ceasus ella
and apply it to the 12,088 iDdividual statim count to arrive at 11,605 iDdividual Dtians as SIl1I11 busiDIsIes.
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AlterDative Classification of SmaB Stations

An alternative way to classify small radio stations is the munber of employ=s. The
Commission currently applits a standard based on the number of eqUoy=s in administering its Equal
Fmploymem Opportunity Rllle (EEO) for 1madcasting.32 Thus, radio stations with fewer than five
full-time employees are exemped fitm certain EEO reporting am record keeping requirements.33 We
estimate that the total number of grandfatberecl broadcast stations with 4 or fewer employees is
approximately 120.34

D. Projected Compliance Requirements of the Rule:

Applicants filing a mxtificatian application will be required to provide similar exhibits to
those currently required for a constnJctian pennit This information may consist of aninterfe:r:~
analysis showing that 00 area previomly receiving interfereoc.e-free service would receive co-chamel
or first-adjacent channel interference using the desired to uOOesired sip strength ratio interference
calculation method.

Alternatively, for co-clmmel am first-adjacent channel applicants, a sOOwing that the public
interest \\UUld be served by the changes p-oposed in an application must itdude exhibits
dermnstrating that the total area am population ~ect to co-channel or first-acljacent channel
intecference, caused am Ieceived, \\OOld be maintained or dea'eased. In addition, the sOOwing DDt
include exhibits de:nxmstrating that the area and the population subject to co-chamel or fitst-adjacent
cbamel interfe:reIK:e cau;ed by the p-oposed facility to each sbort-spaced statim. individually is not
iIx::reased. In all cases, the applicant must also s1x>w that any area p-edicted to lose service as a result
ofnew co-d1annel or first·aqjacent-ebam~l interfeIence bas adequate aural service remaining. For
these purposes, adequate service is defined as 5 or tmre aural services (AM or FM). Finally, any
applicant JrOPOSing intt:Ifereu:e caused in an area~ iJtc:rfeI:ru:e is not caused IJI.St serve its
application upon the licensee(s) oftbe affected short-spaced station(s). The above-listed requirenaltS

32 The Conunission's definition ofa small broedcast SbItion for purposes ofapplying its £EO rules was adopted
prior to 1he RlqUirement of appuvaJ by 1he SBA putSlBIt to Section 3(a) of1he Small Business Ad, 15 U.S.C.
§ 632(a), as amended by Section 222 of1he Small Business Credit IDI Business Opportunity &Ihancement Act of
1992, Public Law 102·366, § 222(bXl), 106 Stat. 999 (1992), as further amended by 1he Small Business
Administration Reauthorization and Amendments Act of 1994, Public Law 10J.403, § 301, 108 Stat. 4187 (1994).
However, this definition was adopted after the public noticeand the opportunity for comment SeeRqortand (Ar;/er
in Docket No. 18244, 23 FCC 2d 430 (1970), 35 FR 892S (June 6, 1970).

33~~ 47 C.F.R § 733612 (Requirement to file annual employment n=ports on Form 395 applies to
licensees with five or more full·time employees); First Report and Order in Docket No. 21474 (Amendment of
Broodt::ast Equal EnPoyment~ Rules and FCC Form 39.5), 70 FCC 2d 1466 (1979), 50 FR 50329
(December 10, 1985). The Commissioo is cunaJtlyeoosidcringhowto decrease the adminisUative burdens unposed
by the EEO role on small stations \\hUe maintaining the effectiveness ofour broIdcut EEO enfm:emeat 0rrJer
andNotice a/ProposedRuleM:1Idng inMMDocket 96-16 (StreaIriining1JroadcastEEORule andPolicies. Ytrating
the £EO Forfeiture Policy Statement and Amending Section 1.80 of the Commiuion~ Rula to Include EEO
Forfeiture Guidelines), 11 FCC RaJ 5154 (1996), 61 FR 9964 (Mardl12, 1996). Q1e option under' coosidcndion
is wheCIJer to define a small SbItion for purposes ofa1bding such relief IS on with ten or feMr employees.

~~ of 1994 BrDIdcast Sbdioo AImual F..Iq)loymrIIt RqxIrts (FCC Fcxm 39SB), Equal Opportunity
F..Iq)loymrIIt Branch, Mass Media Bureau, FCC.
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are similar to the interference exhibits required by the previous rule section.

SecoOO-adjacent and third-adjacent channel grandfathered stations will no longer be required to
submit interference exhibits, therefore reducing the filing burden.

The information required with a mxtification application generally is the mininnun necessary
for the Commission to verify compliance with its roles and regulations. In most instances, the rew
poccdures will reduce the time and expense required to implement certain m:xIifications to
gnurjfathered broadcast stations. Most permittees and licemees retain professional consulting
engineers or legal counse~ or both in p1eparing construction permit applications. We do not expect
this to change. significantly by the adoption of the rew roles and poccdures. However, the time
needed for the preparation of the simplified applications will be reduced as a result of fewer necessary
waiver requests, 1ranslating into time and money savings for the broadcast applicant.

E. SipifiQllt Alternatives Considered Minjmizing the Economic Impact on Small Entities and
Coumtent with the Stated Objectives:

The burdens on co-channel and fust-adjacem-cbamel grmifathered applicants will be
similar to the requirements urdc:r the previous role section. The burden on second-adjacent and third
S'ljacent gnurjfathered applicants will be reduced. Mxlification applications will typically requite that
lesser amounts of information be sul:mitted to the Commission as compared to an application
submitted under the pevious rules. The rule and policy changes will have a positive economic
inpct, as eligible entities, iJK:luding small entities, will be able to increase their service or make
transmitter site changes that were JeViously inhibited by the rules. All entities will still be able to file
informal oqections against a mxtifieation application, just as they may do now. In addition, any
applicant proposing to cause interferem:e in an area previously receiving interference must serve its
application on the licensee(s) of the affected statior(s).

F. Report to Congnss

The Seaetaty shall send a copy of this Fmal Regulatory flexibility Analysis along with this Report
and Order in a report to Congress pursuant to Section 2S1 ofthe Small Business Regulatory
Enforcement Fairness Act of 1996, codified at 5 U.S.C. § 801(aXIXA). A copy ofthis RFA will also
be published in the Federal Register.
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